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Kenya National Dialogue and Reconciliation

Sessions of the parties appointed by President Mwai Kibaki and the Honourable Raila Odinga

Eighteenth session: Friday, 29 February 2008 (at the Serena Hotel, Nairobi, Kenya)

The session was attended by Mr. Kofi Annan; Mr. Benjamin Mkapa; Mr. Oluyemi Adeniji; Nana Effah-Apenteng, chief of staff of the Kenya National Dialogue and Reconciliation secretariat; three members of the negotiating team for the Government/Party of National Unity (Government/PNU): Mr. Mutula Kilonzo, Mr. Sam Ongeri and Mr. Moses Wetang’ula; the liaison officer for Government/PNU, Mr. Gichira Kibara; the four members of the negotiating team for the Orange Democratic Movement (ODM): Ms. Sally Kosgei, Mr. Musalia Mudavadi, Mr. James Orengo and Mr. William Ruto; and the liaison officer for ODM, Mr. Caroli Omondi.

The session began at 10.53 a.m. with a prayer led by Mr. Sam Ongeri.

Mr. Annan introduced Mr. Oluyemi Adeniji, who was to serve as chair when Mr. Annan was not present. Mr. Adeniji had been Minister of Foreign Affairs of Nigeria from 2003 to 2006 and had served as the Special Representative of the Secretary-General for Sierra Leone from 1999 to 2003. He was currently Internal Affairs Minister. Mr. Annan noted that Mr. Adeniji was an intellectual with an excellent sense of humour and sufficient patience for the task of chair.

Mr. Annan said that he wished to implement the independent review committee. The Panel had provided names, including Mr. Johann Kriegler of South Africa as chair. He reiterated his request for two names from each side by the end of day. He further informed the group that preparatory work on the establishment of a truth, justice and reconciliation commission had begun. He said that there was a need to work with Attorney-General Mr. Amos Wako to decide how the commission should be set up. Last, he had agreed with the President that a small group should be established to work with the Attorney-General to draft the National Accord and Reconciliation Act 2008. He requested two names from each side. 

Mr. Musalia Mudavadi said that ODM proposed Mr. James Orengo and Mr. Caroli Omondi. 

Mr. Moses Wetang’ula said that Government/PNU put forward Mr. Mutula Kilonzo and Mr. Gichira Kibara. 

Mr. Annan noted that Mr. Kilonzo had a bereavement to attend to in the afternoon. Ms. Martha Karua would also be unavailable, meaning that there would be no quorum for an afternoon session. It was agreed that the morning session could be extended slightly.

Mr. Annan said that the signed copies of the coalition agreement were with the Attorney-General. The text should be published in the newspapers. He then directed attention to agenda item 4 on long-term issues and solutions. He suggested that the session should not go into details at that stage but rather discuss the general approach and modalities, such as establishing expert groups, task forces or committees to contribute to the working process.

Mr. Mutula Kilonzo wished to have recorded his and the meeting’s sincere thanks to Mr. Annan for his firm and effective leadership. He welcomed Mr. Adeniji to the group. He tabled two issues in his capacity as a lawyer. The first was the inclusion of important issues – poverty and land – in the terms of reference of a truth and justice commission. Those issues had preoccupied the country for decades and were at the heart of the crisis. Second, he suggested dealing expeditiously with constitutional reform by converting Parliament into a constituent assembly. It could then work with an expert team including constitutional lawyers from overseas and, drawing on the numerous existing drafts, such as Bomas, the Naivasha Accord and regional constitutions (e.g., the United Republic of Tanzania), could identify, collect and collate material in order to draft a new constitution. Whatever emerged from the work of the constituent assembly should be presented to the people as a referendum law to guide the process and to avoid some of the conflict that occurred during the previous referendum process. 
Mr. Annan wondered whether a truth and justice commission should deal with poverty rather than injustice. 

Mr. Kilonzo agreed that a truth and justice commission should not concern itself with such matters as wealth creation and economic revival. He observed, however, that poverty could arise from impunity and historical wrongs. It would be salutary to identify and to isolate historical mistakes with regard to inequity of resource allocation (for example, past allocations for water development). A truth and justice commission should not be hamstrung, but rather given broad terms of reference that would facilitate its work. 

Mr. Wetang’ula thanked and congratulated Mr. Annan for his astute work at Harambee House on 28 February 2008. He also welcomed Mr. Adeniji. Turning to agenda item 4, he expressed the belief that if bullet items 1 and 5 (constitutional, legal and institutional reforms, and land reform) were addressed, then much of the substance of the remaining six bullet items would be resolved. The necessary constitutional and legal reforms would spring from the debate on altering the constitution. The Panel had come to the country when it was undergoing serious clashes at multiple levels of society. The current process presented an opportunity for reforms that could not be undertaken earlier. Since the constitution vested the nation’s legislative power in the National Assembly, a constituent assembly could be a means to proceed. He observed that the events following the recent elections were a logical consequence of the constitutional debate that had been raging for years. He cautioned that if the route of a constitutional amendment were followed at that stage, it could split the country further. He felt it important for the Panel to convince the principals that pursuing constitutional reform through the discredited method of forcing the country into a referendum could destroy the agreement signed the previous day. The form of the reform process was as critical as its content. He agreed that land reform had been a critical component of the crisis. There were people in the country who owned disproportionate areas of land. Good institutions founded on good law would certainly address issues of accountability and impunity, as well as deal with poverty, equity, unemployment and youth. He recalled that Mr. Yoweri Museveni had converted the Ugandan National Assembly into a constituent assembly that in two years gave the country a Constitution – and peace and stability – without a referendum.

Mr. Musalia Mudavadi posed three rhetorical questions. First, he asked whether a constituent assembly would be able to deliver a new constitution in twelve months as had been promised. Second, he wondered whether the process of reviewing the previous constitutional drafts would not take the debate back to the beginning. Last, following from the previous question, he asked whether it would not be advisable to engage professional experts to isolate the contentious issues and then guide the process to present Parliament with a distilled solution. He felt that Parliament could reach beyond financial issues and debate social and economic bills in important sectors, such as labour, education and agriculture. 

Mr. William Ruto felt that agenda item 4 could be dealt with in two parts. The first was constitutional review, including legal and institutional reforms. He stated that the reason that there was a coalition government was the need for constitutional review, an issue that had dogged the country for years. The current situation had arisen from a faulty constitutional framework containing equalities and disparities that had resulted in a country in conflict with itself. The circumstances were such that everyone had to work together to undertake the reform. No party could do the job on its own. There was an opportunity to put the country on a sound constitutional footing. The issues and options were extremely clear to the people of Kenya. Without political posturing, Parliament could achieve agreement in a matter of weeks. He agreed that there was ample material to work with – the Bomas drafts, the Kilifi/Wako draft, Mr. Yash Pal Ghai’s drafts – and he believed that the review could be undertaken in less than 12 months. He felt that the review could be done through the compilations of a professional body and then put through Parliament. He did not believe that it could be done without a referendum, even if it were styled as a constituent assembly. He agreed with Mr. Kilonzo that the seeds of the current divisiveness had been sown in the 2005 referendum. From his experience as chair of the earlier selection committee, he felt confident that a non-divisive document could be developed within 100 days. The National Accord and Reconciliation Act 2008 needed a substantive section concerning the modalities for developing a new constitution. He stated that the coalition agreement was not an end, but rather a means to forging a new constitution. The other parts of agenda item 4 could be put before a truth and justice commission. 

Mr. Ruto stated that as a person from the Rift Valley, he recognized that the people there had resisted an earlier truth and justice process, having seen it as process of apportioning blame. In the current situation, however, they would be ready and willing to put historical injustices on the table in order to do away with them. Building police stations in the Rift Valley would not fix matters, whereas decisively dealing with bullets 4, 5 and others through a truth and justice commission would. 

Mr. Ruto went on to agree that land reform in particular was extremely sensitive and required review through truth and justice and constitutional processes. He felt that the importance of land had been perpetually exaggerated in Kenya. The psyche of people with regard to land needed to be changed. There should be no reason to fight over land. The future of the country did not lie in how to parcel out land; rather it was in developing a first class economy with a strong basis in modern information technology and employment for young people. That should be the direction for the country, after settling the past with a truth and justice commission. 

Mr. Annan noted that there was a representative present from the International Center for Transitional Justice (ICTJ). She would comment later on those items that were not normally handled by such commissions and could subsequently help with the commission’s terms of reference. 

Mr. Sam Ongeri stated that although the agenda before the Panel was styled “long term”, the issues arising from the agreement signed the previous day were urgent. The principals and the people had agreed that the answers to the reforms lay in implementing the agreement. It was necessary to rebuild faith and trust in one another. Turning to the issue of land, Mr. Ongeri agreed that it was extremely emotive. He recalled that during the 1961-1963 Lancaster House Conferences to launch a constitutional document, there was a paper offered to Mr. Jomo Kenyatta on land reform. One of the law students present had changed a comma, and that was enough to have him ejected from the process for having tampered with the sanctity of land. He stated that the Kenya struggle then had been for independence and land. He agreed with Mr. Ruto that the concept of land remained part of the people’s perception. It was necessary to find innovative machinery to deal with land. With apologies to political correctness, he said that it was still a perception that to be called a man, one needed land. Such were the realities of the beliefs and cultural values of the majority of the population. It was necessary to find a way to dissuade the people that particular practices might not be appropriate in that day and age. The people must be shown that there could be alternatives to owning land. If the land were not tillable, it should be relinquished for other innovative and powerfully compelling uses, whatever they might be. 

On the issue of constitutional reform, Mr. Ongeri recalled that he had been one of the strongest proponents of reform on the Orange side when they had toured the country. When the issue of devolution of power had been raised, however, people did not understand how the benefits would be passed down to the grassroots level. The issues of land and governance structure had also been raised in earlier debates. Preoccupation with a president or a prime minister could be viewed as a political gimmick. It was always necessary to find a way to sweeten the political package for the public. The constituent assembly should be a stopgap measure. People believed that the National Assembly’s job was to make laws, not to amend the Constitution. The Constitution was a matter of the people. The package must be palatable to the public; otherwise focus would be lost and the process would go the way of the 2005 referendum. 

Mr. Ongeri agreed that a professional team should digest all available documents and then highlight the 80 per cent that had been agreed upon during previous constitutional debate. He thought that the “no” vote had occurred because of only 20 per cent disagreement. The few contentious issues should be debated and refined by Parliament before putting a reformed constitution to a referendum. Had institutions been strong, he noted, there would be no crisis. A constitution expressed the broad philosophical spirit of a government, but it was the enabling acts of Parliament that created institutions to stand the test of time and to pre-empt misbehaviour by any sector. Thus, institutions should be part of the backbone of any constitutional reforms. The question of a timetable remained. Lastly, he stated that truth and reconciliation must indeed be on the table. He suggested not to encumber its agenda with poverty and economics, but to keep the remit simple and understandable to the common people. Once the people saw that the matter of truth and reconciliation was being addressed, they would be on board. 

Mr. Orengo admitted that often both sides of the table had become entrenched in particular positions not because of belief, but because of belonging to parties that had specific stated platforms. Mr. Orengo recalled that there had already been work done on a truth and justice commission with the earlier visit of Mr. Desmond Tutu. It would be helpful if the previous material could be made available, along with experience from the Americas. He also agreed that many previous drafts could be drawn upon when forging a constitution. He noted that the debate on whether Kenya wanted a presidential or a parliamentary system of government had not been concluded. If the debate were taken to the people without regard to the truth and what was best for the country, some issues would be useful only for political processes. He cited as an example within the crucial issue of land reform, the need to regularize the position with regard to women and land inheritance. If the issues were not properly packaged before they were put to the public, there would be misunderstanding. On the question of a mechanism, he foresaw that if Parliament were transformed into a constituent assembly, it would be perceived as not being a people-driven process and there would be objections from civil society. He thought that civil society and larger constituencies should be involved in the constituent assembly. He agreed that it could be done quickly and that outside expert advice would be helpful. Enlisting outside expertise would help to convince the public that it would not be just the political class engaged in the debate. He also agreed with Mr. Ongeri that institutions must be strengthened. He cited examples of processes before a weak judiciary with an old mindset. He thought it possible to have a reformed constitution by August, if the strong oversight of the process could be maintained.

Ms. Sally Kosgei wondered whether there would be time over the weekend to propose and to announce what was being done, so that the people would see progress. There were many internally displaced persons (IDPs) in her area in need of reassurance. 

Mr. Annan thanked the teams for their useful suggestions. He mused that it might not be possible to avoid a referendum, but also felt that a constituent assembly could not be avoided. He suggested beginning with an expert group to review documents and to define a programme and the parameters of a constitution before going to Parliament. The involvement of civil society must be taken into consideration. Perhaps there should be put to Parliament a document on how it could turn itself into a constituent assembly. He said that he would be willing to bring in a team of constitutional lawyers to begin the process. 

Mr. Ruto said that, as with the independent review committee, external expert advice should be sought. The people were passionate about constitutional review, for they perceived that therein lay answers to questions such as devolution and equitable resource-sharing. A committee of from six to nine experts could formulate the concept and review the existing documents, beginning at the same time as the independent review committee. It was necessary to send a signal to the people that the process would not benefit the political class alone.

Mr. Kilonzo agreed, particularly with regard to the idea of an international expert review of existing material. He recalled that Mr. Yash Pal Ghai possessed material that could be useful. 

Mr. Annan asked if Mr. Ghai could be added to the group of experts, as he had contributed to drafting the constitutions of Afghanistan, Iraq and Nepal. 

There was general assent. 

Mr. Annan agreed that the constitutional expert group could begin at the same time as the independent review committee by compiling a matrix of solutions. Mr. Annan said he would begin to think of members of the team and would give names to Mr. Adeniji. He would also produce a paper on possible mechanisms for agenda item 4 as background for the continuing discussions. He reminded members that they had yet to give him two names per side for the independent review committee.

Mr. Kilonzo recalled that there should be international financial support following the announcement of the agreement. He had already heard a dollar value from the Ambassador of the United States of America following the visit of the Secretary of State, Ms. Condoleezza Rice. The cost of fertilizer had increased by an order of magnitude over the troubled period. It was necessary for the country to be ready for the March rains, lest the agricultural production year be lost. Promulgation of news that there would be financial resources for fertiliser and diesel would send a positive and powerful message to the public. 

Mr. Ongeri said that since the agreement had been signed, the two principals rather than the Panel should appeal to the international community for support. He stated that the parties had become one government. 

Ms. Kosgei agreed with Mr. Ongeri on a request from the principals for international assistance. Turning to IDPs, she said that a mechanism in government should be invoked. She asked whether, since principals often acted at the orchestration of their handlers, that the forum could be seen to be doing more. 

Mr. Mudavadi disagreed with the two previous speakers and cautioned not to diminish the result of the agreement by having it appear that it had been entered into because of an expectation of financial support from the international community. It should be seen to have arisen out of conviction. The message from the mediation team should focus on current joint efforts to find both immediate and long-term solutions, to lay a framework for the future and to increase capacity for implementing solutions. International cash or kind would be welcome, but was not the prime motivation. 

Mr. Wetang’ula agreed that there should be no “chequebook diplomacy” with the international community. He felt that it should be left to international friends to offer support to an ongoing process and he did not agree that the principals should make overtures. He reported that a full-blown campaign to tackle the needs of IDPs would be launched on Monday, 03 March 2008.

Mr. Ruto felt that progress was being made. He requested Mr. Annan to proceed with convening experts. The truth and justice commission should also have a professional team to look at options, other countries’ solutions and legal instruments.

Mr. Annan believed that achieving quick fixes under agenda items 2 and 3 would address item 4. He asked if the two liaison officers could track implementation. He stated that he had discussed IDPs with the President and had agreed to bring in outside experts to work with local teams. He asked Mr. Martin Griffiths of the Centre for Humanitarian Dialogue to comment.

Mr. Griffiths said that Mr. Annan had spoken to the relevant offices at the United Nations and the United Nations Development Programme in New York and that it had been agreed to provided one expert on contingency planning in case of a return to violence and another to help plan for the resettlement of IDPs. They would work with agencies such as the International Committee of the Red Cross and propose measures to increase funding and security during reconciliation.

Mr. Annan introduced Ms. Priscilla Hayner of ICTJ. 

Ms. Hayner said that ICTJ provided international comparative information on what had worked and what had not worked in the past in returning countries to normalcy. One mechanism was a truth and justice commission. ICTJ had been party to some 30 processes. They were all different; each had to be crafted to national circumstances and national actors. She agreed with the reasons and means that had been articulated by the participants. The idea of a truth and justice commission was to examine the broad pattern of acts over years. It was not an exercise of recrimination, but rather an attempt to understand root causes. Caution should be exercised in when creating a mandate for a truth and justice commission, since it would not necessarily be well suited to cover all issues. In the Kenyan context, however, she felt that economic and land issues would be admissible in order to reflect local realities. Concerning implementation, she suggested that the participants should agree quickly as to the broad principles and parameters of the truth and justice commission. The ultimate act of parliament could be more detailed and be put in place later, within two to three weeks. Following international best practices, the names of commissioners should be supplied through a process of consultation.

Mr. Kilonzo asked whether Ms. Hayner could help to source legislation that had been used in other countries. He also requested her to summarize her comments on experience in other countries in a few pages. Kenya was complicated, both ethnically and geographically, and care would be needed to avoid reopening old wounds. 

Ms. Hayner agreed and noted that ICTJ had produced a book on truth commissions around the word that she would make available.

Mr. Annan thanked the visitors and informed the group that he would be leaving on Sunday, 02 March 2008. He charged the participants to carry on their work and thanked them for their contributions, patriotism and evident conviction that Kenya must be set on right track.

The session concluded at 12.36 p.m.

	AFRICAN UNION PANEL OF EMINENT AFRICAN PERSONALITIES

P.O. BOX 30786 , NAIROBI, 00100
TEL: (+254 20) 2822000
FAX: (+254 20) 2822830




