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THE ADMINISTRATIVE TRIBUNAL,

Considering Lhe !complaint filed by Mr Chuistian Palme against
the International Crir}n‘na] Court (ICC) on 17 August 2007, the 1CC’s

~ reply of 18 Decembej 2007, the complzinant’s rejoinder of 7 January

2008 and the Court’s surrejoinder of 10 March 2008;

. ——Considedng-AdiQ:IeJl.pamgrnphj.43Eihc,Slatule_a[lhe_TfibunaI; .

Having examinc'pl the writlen submissions and |decided not to
order hearings, for. which neither party has applied;

Considering thatithe facts of the case and the plpadings may be
summed up as follows;

A. The complaimmll, a2 Swedish national bom in 1§52, joined the
1ICC on 6 June 2004 3s a Media Relations Officer in the Office of the
Prosecutor, at level Pi3, under a one-year fixed-term appointment. In
July 2004 he was aﬂapointed to the position of Pulilic Information
Adviser, at level P-dlin the same office. He was given a (ixed-term
appointment which, having been extended twice, was due to expire on
30 June 2007.

On 20 Qctober |2006 he submitted an interndl complaint lo
the Presidency of the Coort pursuant t¢ Regulatiop 119.1 of the
Regulations of the Coprt, alleging inter alia that the Prgsecutor had:
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“commiitfed sevious misconduct, either in the course ui his officinl tuics,
which is incompatible with afficial functions, and chuses vr is likely o
causc serious herm {o the proper sdminisiration of justice before the Coun
or the proper ilternal lunctioning of e Cowrt; or of aigrave natnre ontside
the course of his ofTicial dutics thal causes or is likely 1o cause serious
harm to the standing of the Court, by commitling the crime of rope, or
sexual pssaull or sexual coercion, or sexunl nbusé agsinst {8 nomcd
individual] snd that for this reason he should be reméved from Office by
the Assembly 6f Stales Panties.™
Conseqguently, panel of three 1CC judges was appointed in
 accordance with Regulation 120 in order to determine whether the
complaint was manifestly unfounded.

By a memprandum dated 8 December 3006 the Presidency
informed the complainant that it had decided to accept the panel's
recommendations and that his internal complaint was accordingly set
aside as manifesily unfounded. It also requestel that he obfain and
hand to the Presjdent for destruction all copies of the audic-recording
of a conversatiop between the alleged victim and a colleague, which
the complainant{had submitted as evidence in support of his internal
complaint.
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By a lefier (oT 23 January 2007 from the Chief of the Horman
Resources Sectjon, the complainant was ndtified that he was
suspended for three months with pay, effective immediately, pending
an investigation|inio charges of serious misconduct which had been
brought against
of having misus
of having tapejrecorded a collzague’s convejsation without that
person's knowledge. .

On 10 Margh 2007 the Chef de Cabinet of the Office of the
Prosecutor asked in writing for the advice ol an external legal
consultant, who provided it an 13 March.

By a lettef of 16 March 2007 the Chief of the Human
Resources Seclion informoed the complainant that the Prosecutor was
contemplating th{e possibility of dismissing him summarily for serious
misconduct purshant to Ruls !10.7(a) of the StafT Rules of the Court
on the grounds [that *[bly a note dated 20 October 2006 [he had]

im by the Office of the Prosecutor. He was accused.
his access to the Prosecutor’s électronic agenda and
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~falsely -alleged, with -obvious alicious™ iment, - 'darhige the
professional and personal reputation of the Prosecuto that 1...) he
‘committed the cnmt: of rape"' The compininant was inviled to
respond to these charges against him, which he did on 3P March 2007.

By a letter dated 11 April 2007 the complainant was advised by
the Chief of the Human Resources Section thal the Prosecutor had
decided to dismiss him summarily for serious misconduct, effective
from the daic of receipt of the letter. The complainant| received it on
|3 April 2007,

On | May the complainant submitted a request |for review of
summary dismissal 10 the Disciplinary Advisory Boald pursuant to
Staff Rule 0. 2(c),tallcging several procedural and substantive
flaws. At the Board’s request, the Presidency provifed it with a
copy of the panel’s lmport In so doing, it emphasised that the
report was confidential. However, the Presidency askedjthe Board, “in
the interesi of fairndss”, to inform both the Proesetutor and the
complainant that neul'ter the pane! nor the Presidency had made any
finding of bad faith or;mahcmus intent on the part of the complainant.
The Board conveyed |this information to both partiey by letters of

- ——26 May 2007 -

In its report of I8 June 2007 the Board unanimoutly considered
that the decision (g sammarily dismiss the complainant was
procedurally flawed on the grounds that the Prosecutor should not
have participated personally in the decision-making process. It alse
held that one of the substantive elements on which the decision of
summary dismissal was based, namely that the complaifiant had acted
wilh “obvious maliciots intent”, had not been establishdd, 1t therefore
recommended 1o the : Prosecutor that he rescind th{t decision of
summary dismissal,

By a letter dated 13 July 2007, which constitutes {the impugned
decision, the Prosecutor inforined the complainant that IL: had decided
nol te follow the Boar¢ s recommendation, and that he confirmed his
decision to dismiss him summarily. He considered in particular that
the fact that the “serious misconduct concerned [him] pepsonally {was]
not encugh te call into question his impartiality”. He ajso coneluded
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that he was “fully justified in making the :inference that {the
complainant had] preseated {his] false allegation f...] with an obvious

submits that he vas not duly informed of the charges against him by
the letter of 11 April 2007, which did not provide any reasan for his
summary dismigsal, but merely referred to the lletter of 16 March.
This, he ergues, also indicates that the decisjon 1o dismiss him
summarity had glready been taken before he had been made aware of
the charges and| that he did not have an nppor*unity to respond to
them. He udds that there were no grounds for 1alling any disciplinary
measure against{him, much less summary dismissal. The complainant
also submits tha} he was not given the oppoﬁuni‘y to be heard by the %
panel and to respond to the essertion that his internal complaint was

- pnfounded. Furfhermore, the decision of sumﬁ\ary. dismissal was
taken before {He suspension expired end on grounds completely
different from Jhose: put forward to justify the suspemsion. The
summary dismigsal decision is thierefore arbitrafy- The compiainant
contends that, bgcanse of the Prosecutor’s work and hioliday schedulz,
1o serious consjderation was given to his resppnse to the charges
apainst him. :

melicious intedt to damage [his] professibnal and personal J
reputation”. : ) !
B. The compldinant alleges several breaches of due process. He k

The complainant also argues that the impugnéd decision endorsed
the Board's estopieous conclusion that his internal complaint had been
made falsely. HE contends that his allegations agasinst the Prosecutor -
were based on eyidence which met “a reasonable threshold for a prima ’
facie case”, and that it was not established that such evidence had
been falsified. |Moreover, neither the panel jof judges nor the
Presidency, nor the Board made any finding lha‘tither'e was malicious
intent on his par{, |

Relying on |he Tribunal’s case law, he asserts thet the impugned
- decision is tainted with bias. The facl that the |Prosecutor took the
| decision to dismiss the complainant summarily on the advice of en
external legal ¢onsultant and that he subsequently maintained it
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against e Board's LThiﬂil'ﬁlfﬁﬁ“rEcbiﬁﬁiEf!aﬂiﬁﬁ ‘clear
view, the retalistory hature of his dismissal. Referrin, to the United
Nations Secretary-General's Builetin on “Protection agginst retaliation
for reperting miscondluct and for cooperation with duly authorized
audits or investigations” dated 19 Decembar 2005| he adds that
international civil servants have a duty to report serigus misconduct
and should be protected from retaliation when they |do so in good
faith. :

The complainant asks the Tribunal to quash fthe impugned
decision and (o order the Presidency to disclose the pagel's report. He
claims material damages in an amonnt equal to the net Salary he would
have earned from 13 [April to 30 June 2007, compendation for leave
during this period, repatriation grant according to fhe staff rules,

- interest of S per cent Eer annum on the sum of these| amounts from

y Shows, in hi§

30 June 2007 untif the date of payment, and three yeprs' net salary,
inciuding allowances. He also claims moral damages in the amount of
five years' net salary. He seeks 15,000 evros in legal cosis and
1,500 euros in adminis:(rative cosls,

indicated that the Prosecutor was contemplating the possibility of
dismissing the comp!i\inam summarily for seripys misconduct, the
particulars of whick itspecified, and it invited him to respond. Thus,
by relerring to it, the [¢tter of 11 April 2007 duly informed him of the
charges he was facing and gave him the opporunityi to respond 1o
these charges. In line with the Disciplinary Advisory Bdard's findings,
the Court rejects as unfounded the contention that the) complainant's
response was not considered.

It contends that, irrespective of the complainant’s state of mind
when he made the allegations, the latter were made falgely since there
was no evidence of the alfeged rape. It siresses in this tegard the
“unambiguous denials® of both the alleged victim and Jihe Prosecutor
during the interviews iwith the pancl. The Courl maiptains that the
complainant had malicicus intent, In jis view, neither the pane! nor the

—C._laits _mpl%theJ}:&submits—lhal—:he—leuer_a f6-Mareh-2007—  __
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Presidency made any finding as 1o the complajnant’s intent because
they only considered the merits of his allngationﬁ'.

The ICC argues that the fact that the conjplainant’s allegations
concerned the Prosecutor could not by itself chnstitute a reasonable
gronnd calling fhe latter's impartiality into question. The Prosecutor
exercised his rgsponsibilities in eccordance wifF the applicable S1aff
Rules and the Rome Statute, which provides for his “full authority
over the manapement and administration” of hi§ Office’s staff, and in
light of the advicc he obtained from an extemal legal consuitam,
Besides, the complainant has not proved the|existence of bias or
personal prejudice against him. ;

As to the disclosure of Lhe panel’s report, the Court opposes it on
account of its| confidentiality, the previous <ommunication of its
pertinent contept to both the complaipant and the Proseculor and the
irrelevance of the report for the purpose of demonstrating that the
complainant’s ellegations were not made falsely]

]
D. In his rejoinder the complainant pressss hié pleas. He challenges

the independente and credibilitrﬁﬁhw‘extzmnl'ilegat*consuliantrwhuﬁ
he argues, only|had access to limited and partia( information provided
by the Proseculor and who failed to recommeng that he be given an

opportunity to tespond to the charges made against him. He reiterates
his request to be provided with the pans!’s reporf.

joinder the ICC maintains its position. It emphasises
ry dismissal decision was taken by the Prosecutor in
the exercise ofl his discretionary authority and,in the interest of the
Coort, and that flke complainant has produced no evidence justifying a
review by the 1Jribunnl.

CONSIDERATIONS

i

1. The ctanplainant was employed by the ICC in the Office of

the Prosecutor| from & June 2004 until 13 April' 2007 when ithe
Prosecutor’s decision to dismiss him summartily took effect. The

& i
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summary dismissal Wecision was later the subject [of proceedings
belore the Disciplinaly Advisory Board which recom mended that the
decision be rescinddd. However, en 13 July 2007! the Prosecutor
confirmed the complainant’s summary dismissal. That is the decision
the complainant impugas before the Tribunal,

2. The decisioh to dismiss the complainant sy
origins in a complaic filed by him with the Presiden

marily had its
y of the Coubrt
he Prosecutor,

on 20 October 2006{ The complainant alleged that
while on an official |mission in the Republic of South Afvica, had
engaged in improper conduet with a female journplist from that
country as he had lnkin that journalist’s car keys and would not return
them to her until she) agreed to sexual intercourss, The complainant
characterised the copduct as “rape, or sexual ass ult, or sexua)
coercion or sexual abjise™. He stated in his internal co plaint that the
conduct was serious misconduct either n the

Prosecutor’s official Juties or of a grave nature outsi
his official duties that'was likely to cause serious harm to the slanding
of the ICC and, in copsequence, “he should be removed from Office

3. The imcrnal!cumplginl was accompanied by an audio tape
which included a record of & telephone conversatioh between the
alleged victim of the' Prosecutor’s conduct and a ¢
complainant. The alleged victim sounded distressed
she had been forced 16 have sexva! intercourse but dj
she had consented in Ofder to regain possession of her

not deny that
¥S.

4. A panel of|three ICC judges considered the complaint
against the Prosecutof. They esteblished contact with the alleged
victim and interviewed her and the Prosecutor separatel}. In the result,
the Presidency, act ing bn the unanimous recommendation of the panel
of judges, set aside the complaint as “manifestly unfoynded", Iy Iater
emerged in an internal memorandum from the Pre idency to the
Disciplinaty Advisory Board tha the internal complaint was found to
be menifestly unfounded “based upon unambiguous Henials of (he
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allegation [...1boih by the person [...] all€ged 1o be 1he victim and the— -
[PJrosecutor”. The memarandum also indicateE that the Presidency
had made no finding that the complaint had beeh made in bad faith or
with malicious fatens. i
5. On 23 January 2007 the complainanl,! was suspended (rom
duty pending enquiries and possible disciplimsr% action relating to the
obtaining and use of cerlain evidence provided with his internal
complaint. ‘As |t happened, no action was takén in tespect of thase
matfers. Instesd, and in accordance with the advice provided by an
external legal coasultant, the complainant was_! informed by letter of
16 March 2007 that the Prosecutor was “contenjplating the possibility
of dismissing [him) summarily for serious mi;%:nduct". The conduct

tod 20 October 2006 [...] addressed 19 the President of the
Court, you fsely elleged, with obvious malicicus {ntent, to damage the
professianal personsl reputstion of the Pro

cutar, thet {...] he
*committed { .

crime of mpe™, 1

omplainant responded to the above charges on

e ——

" e

denying that he had made false allegations and stefing
that the ovidencp he had presented to the Presidency met “a reasonsble
threshold for a[prima facie case”. He also denaed that he had acted
malicicusly, stating that “meking a complaint in good faith [...]
itute misconduct”, He also made| various claims with
respect to due process of which it is necessaryito mention only one,
namely, thet {t was “inappropriste that the Prosecutor, whose
behaviour was [ihe subject of an enquiry following [his] compiaint,
should be the one who takes the administrative decision in [his) case™.
These three issyes form the core of the complsint he lodged before the
" Tribunal. !

7. The Disciplinery Advisory Board wm;i of the view that the
complainant hagt made false aliegations but that he had not done so
with malicions| intent. In reaching its conclusion with respect to
falsity, the Boafd considered that the test to be| applied was whether
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“the information avpilable tothe Eomplainant“supported a-reasonable
beliel that the alldged misconduct of the Proseeutor took place™. The
Board was of the{ view that it did nel, prima ily because, in the
recorded conversalipn between the alleged victim and the complainant's

colleague, the fortger “did not confirm that she|had been forced (o
have sexual intercurse™. The Board did not at any stage consider the

precise factual sllegation made by the complainant, namely, that the
alleged victim ha? consented to sexual inlercourse in order 10 regain
yS.
i

possession of her

8. The ICdtLamends for a more stringent test of falsity, arguing
that the only isspe is whether the statement Ttumns out 10 be as
manifestly unfourded to be bntrue, the state oflmind of the person
making the alleggtion being quite immaterial”. In the alternative, it
argues that “[an tpternal] complaint that a erinfe of rape has besn
commitied is inde¢d falsely made in the abssnce

9. In the copjtext of “serious misconduct”, the question whether
a statement was made falsely is not simply whether the statement is

evidence of rape”,

—_— .._Jruc.nr,false._ﬂ. temeni_made inpocently, wiich toms out to be

false, does not constitute serious misconduct. 4 statement is made
innocently if the person concemed honestly bel{eves on reasonable

grounds that the slatement is true. Conversely, ffor the purposes of
serious misconducy) a statement is falsely made if}it is both untroe and
the person concermgd did not believe on reasonable grounds that it was
true. In the present case, there is nothing b suggest that the
complainant did not believe in the truth of what he wrote in his
internal complaii Thus, the only question {s whether he had

for that belief,

reasonable groun
10. in deter, ining whether a statement is| objectively true or
false, it is necessaty to have regard to the stateqient actually made.
The same is necessary when deciding whether the person who made
the statement beligyed on reasonable grounds that it was true, In that’
process, regard must be had to the wholé statement, not selected
excerpts or, as in;this case, a single excerpl. THe charge of serious

|
i g
!
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~ misconduct was ba "E('i_tiﬁ’s_iﬁglf? Word i lliE"iﬁIEi’;lill complaint filed ™ -—— — -

against the Proscchter, namely, “rape”. Doubtl s, it was for thjs
reason that the Dlisciplinary Advisory Board cnsidered that the
absence of confirmption by the alleged victim that Fcrce was used wag
vilal to the questiof of reasonable belief. Howevey, a proper reading
of the intemal complaint makes ji clear that there wag no allegation of
force. Rather, the a legation was that the alleged vibtim had consented
to sexunl intercourde in order 1o regain possession|of her keys. Thus,
for example, the omplainant staled that the a“ eged wictim was
“apparently under {he erroneous beljef” that, becduse there was ng
physical force, there was no rape or sexual assaql:t. In so doing, he
referred to a deciSion of the European Court Hf Humen Rights
indicating what, he said, was “a universal frend" ’i(o regard lack of
consent, rather than| force, as the essential element of rape and sexual
abuse. Moreover, tha complainant did not categorically assert that
rape had occurred. Rather, he characterised the Prosecutor’s aileged
conduct as “rape, pr sexun! nSsenit, or sexual geercion or sexual
abuse™ which, give differing rational laws, is loler"P'_bly accurafe, That
being so, the question is whether the complain;ﬂt had reasonable

—grounds._for_believin ihauhcxonduct_hadjakenm €.

1L The information available to the complainiint came primarily
from a colleague fwho knew the alleged victiin and to whom
she apparently turned for support. The colleague’s evidence was
secondary evidence but, depending on the circumst nces, it may have
been probative in climinal proceedings. Moreovey| there is nothing
to suggest that thk complainant's colieague whs unreligble or
untrustworthy, much less that he was known b be so by the
complainant. The reforded telephone conversation |that occurred twe
days after the allsped event indicated that the journalist was
distressed. And in th t conversation, she indicated uhambiguous!y that
the Prosecutor “‘took [her] keys"” and that she had o nsented to sexual
intercourse “to get oyt of [the situation]™. In these ci umstances, there
is no basis for con luding that the complainant did not believe an
reasonable grounds the truth of what he put in his iniemal complaint.

l
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S -I -2~ -The ICCI L:omends that-malice iz -to-b
. following:

1
3

i
»
i

b--inferred from- the--

W . ' .
(a) the compg‘atnant had no evidence of relevant probative value;

(b)

(c)

G

(e)

(0
{&)

the comp’ainanl was neither the alleged victim nor her

relative;

the complhmant made no effort to obta
the allcgen# victim;

n informatien from

the comgt}unnm did not seek legal advice hefore making his

internal 11 mplaint;

ihe panek f three judges and the Presiddnt of the Court held

that the r.kimplumt was manifestly unfour

the compﬂLmam did not show temorse;

ded;

the cumpémnam did not ask the Presidepcy to “transmit the

(h)

(i

[mtemal] omplaint to the Burean of
States Ph tes” but, rather, submitted
“should h: removed from Office™;

the compfamum threatened o publisk

he Assembly of the

lhat the Prosecutor

_ | terial related to his
internal domplaint 1o the Presidency ev::fbe fore the decision

was takenlto summarily dismiss him; and
i
other conduct by the compiainant subseq

to dismiss him summarily.

vent 1o the decision

13. Malice is generally described either as ghe absence of good
faith or as acting from |mpropcr motive. Frequently, the absence of
a belief on reasonable grounds is sufficient to
malice. So, teo,!

¢ an inference of

is the communication of ipformation that s
defamatory of a pefson 10 those who do not have

legitimate interest

l “ 1t

b
v

|
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“irobtaining- -thal- information-—In—this—case,- -h_i)wever,—-it-—is -nof--
established thal the complainant did not believe on reasonable grounds

that what he put injhis imernal complaint against
true. Nor is il suggested that he communicated b
other than those who were charged with considerafio

the Prosecutor was
5 belief to anyone

n of the conduct

of the Presecutor. 1g the absence of either of those considerations, it is

necessary o poinf 1o some act or circumstange
indicates bad faith pr improper purpose, such as per
revenge or (he desirg to obtain seme personal or culFat

that positively
sonal animosity,
eral advantage.

I
14. It is convdnient, in the first instance, fo apalyse separately n

number of the matiers on which the ICC relies 1§

establish malice.

When regard is had (o the precise factual allegatigns actually made,

¢ of misconduct based on
ay that the complainant actgy
evidence of relevan{ probative valus”, Further,
is 2 finding as to & state of mind or moljve
conduet is in question, it is irrelevant that
President found th
“mani
concerned believed pn reasonable grounds that wh
— & matter that hag already been determined in
favour. Nor is it reldvant that the complainant was he
victim nor her refative. Vindication of an alleged victis
legilimate purpose Hf an internal complaint suchlja
the complainant. The protection of the standing of the
which the complaigant hed a legitimate interest,
purpese, ss are other purposes such as ensuring obsq

rather than the char
s not correct o

thrée

i
15. Before turning to the other matters relied lu

an ajlegation of rape, it

“[wjithout any

&s 3 finding of malice
of the person whose

Jjudges and the

internal complaint against thel Prosecutor to be
unfounted”; what is relevant is Whether the person

gf he said was true
the complainant’s

ither the alleged
m is not the cnly
s that made by
{CC, a matter in

is also a proper

ance of the [gw.

pon to establish

malice, it is convenibnt ta nole that once the compldinant had formed

the belicf that the| Prosecutor had acted as all
realistically, only three aplions available to him:
make further enquiries;
Regulations of the

12

:ged, there were,
te do nothing; to
or 1o report the matter in agéordance with the
urt. The fact that he decided tlu' act on his beljef,

——
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- - rather-than do nolHing; is not evidence-of malice.
from the internal l'mplaint that the complainant
his obligation to njsintain confidentiality. In this
he had not and wo; 1d not confide in anyone conce,
Failore to make further enquiries or to obtain legni
with the complainant’s conception of his obligation of confidentiality
and, thus, does nof indicate malice. Nor, as the Disciplinary Advisary
Board noted, is ma"l'ce to be inferred from the fact that the complainant
sought an outcome, [namely, removal from office, specifically provided
for in the Rome Statute and Rules of Procedurk and Evidence of
the Court. Particularly is that so in a context whdre the complainant
foresaw in his inl'i-nal complaint against the Progecutor that, before
that could happen, there would have to be an inquiry by the Bureau of
the Assembly of Sfates Parties. Moreaver, absenck of remorse is not
indicative of malicg in a person who has a legitimate interest in taking
action in accordange with prescribed procedures,
16, Subsaqu lllt acts and statements by a per[;nn whese conduct
is claimed to be jnalicious may well indicate thdt person's state of

11

———mind_at_the_time_gf the conduct in question. Hobever, the issue is

acyiely aware of
gard, he siated that
ing the complaint.

Further; -it.is clear— . _

vice is consistent

always the state of mind at the time of that conduct, Subsequent
acts and statemernts that are otherwise explicable are not reliable
indications of a prigvious state of mind. In the prasent case, although
the subsequent acty of the complainant, including his threat to cnsuce
widespread publiclty of the Tribunal’s judgment in this matter,
indicate considerable hostility, that hostility is ex licable on the basis
of his having been;f:harged with and, ultimately, dismissed for serious
miscanduct. Acco Fingly, the malerial on which the ICC relies does
not justify a ﬁndinL that the complainant acted wit malicions intent.

17. In the at!:{scnce of evidence justifying a finding of either
falsity, as defined!above, or malice, the impugned decision must be
set aside, as mustithe carlier summary dismissal decision. However
&nd because they are relevant to the claim for mbral damages, if is
necessary to consider two further matters. !T

13

e e
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18, "The Tirs) malier iS fhe comiplainant’s [argument—that the
decision to dismis$ him summarily was taken by \tmy of reprisai for
his lodging an int¢rnal complaint. It is clear lhatJ he charge lesding
to the complainant's summary dismissal was madé on the advice of
an “external legal ¢onsultant”, In these circumstanfes, it has not been
established thst that charge and the subsequent|course of action
constituie a form of reprisal. . .

i

19. The secognd matter to which it is necgssary to refer is

the complainant’s{argument that the Prosecutor|should not have
participated in thg decision-making process inl' is case. In this
respect, il is & fundpmental aspect of due process that a person should
not take & decision in a matier in which he or she has a personal
interest. The Prosctutor had a direct personal intefest in establishing
that the inlemal complaint against him had bee _ﬁ:ade falsely and
maliciousty. In some circumslances, necessity Will direct that a
decision be laken By a person with a direct persopa! interest in the
outcome. The faqt that the Prosecutor has apthority over (he
management and administration of the Office of thpi Prosecutor and is
f_the Office daes

not constitute necessity. As pointed out by the Disgiplinary Advisory
Board, he could hale delegated the power in the present case. As to
other claims made By the complainant with respect (o due process, it is
sufficient to state that there is no discernible errog lin the analysis of
those argumenis by the Board, However, the bre th of due process
that did occur constituted a serious infringement] of his rights and
way compounded by the Prosecutor’s action i | maintaining his
decision in the facejof the internal memorandum fijgm the Presidency
indicating that therg had been no finding of bad Faith or malice and
conlrary to the recommendation of the Disciplinary Advisory Board.
Accordingly, there should be an award of moral dpimages in the sum
of 25,000 euros. | 4

20. As eartier| indicated, the impugned de éion must be set
aside, ss muosl Lthg earlier decision to dismiss )the complainant
summarily, Accordingly, it is unpecessary eithertfo consider other
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issues raised T:yThl “complainant or 10 order disclosure of the report
provided (o the Presidency by the panel of three judges. Subject to the
complainant giving|credit for any earnings from pmployment during
the period, he is intitled to be paid his net bgse salary and post
adjustment from 13|April until 30 Jurie 2007, whed his contract would
otherwise have explired, plus repatriation grant agd other benefits he
would have receivid if his contract had then expjred. All such sums
shoutd bear intereg{ st the rate claimed by the complainant, namely,
5 per cent per annusth from due dates until the datejof payment. And as
o the complainant’s jsummary dismissal for serious miscanducl must
_ inevitably have hafr{mcd his professicnal reputatidn and employment
prospects, he is entjtled to material damages which the Tribunal sets in
an amount equivafém to two years' net base saldry and allowances.

The complainant is lso entitled to costs.

DECISION %

For the above réasons,
i

. ‘"1T—’I’hrProsecuto;ri!s—dacisien—oH—}—Iuly-2067_' set aside, as_js his
. earlier decisiungof 11 April 2007.

2. The ICC shalijjpay the complainant his net base salary and post
adjustiment frqin 13 April 2007 until 30 fure 2007, as well as
repatriation gn;:.hl and other benefits payable gn the basis that his
contract woulg have expired on 30 June 2007, together with
interest at the rate of $ per cent per annum from due dates until
the date of pa¥ment. The complainant is toftive credil for any
earnings from gmployment in that period.

3. The Court shall pay the complainant an amout equivalent to lwo
years’ net basg salary and allowances in ma erial damages, and
25,000 euros intmoral damages.

4. [t shall also paﬁ' him 5,000 eures in cosls.

5. The complaint 'is otherwise dismissed. I
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— - witness of A :s-judgmcnl—-adopted -on-8- Mq y-2008,-Ms Mary . -
G. Gaudron, Vice-Pfesident of the Tribunal, Ms Diglores M. Hansen,
Judge, and Mr Patri¢k Frydman, Judge, sign bclowl s do [, Catherine

Comtel, Registrar.

Delivered in public in Geneva on 9 July 2008. |
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