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 PETITION TO THE UN MEMBER STATES AND TO

 THE 5TH  &  6TH COMMITTEE  MEMBERS  ON  SG

                  REPORT A/62/782 RELATING TO 

THE DRAFT STATUTE OF THE UNITED NATIONS DISPUTE TRIBUNAL
1. Based on the Redesign Panel report on internal justice (A/61/205), Member States adopted resolution 62/228 where it  “affirmed the importance of the United Nations as an exemplary employer”. It requested the Secretary-General to submit a draft Statute for the United Nations Dispute Tribunal (UNDT) which was produced in May 2008 as SG document A/62/782.  This draft Statute for the UNDT constitutes a major departure from the Redesign Panel recommendations and from the spirit of General Assembly resolution 62/228.

2. Member States in their resolution 62/228 called for the establishment of a new justice machinery “4.(…) consistent with relevant rules of international law and the principle of the rule of law and due process to ensure respect for the rights and obligations of staff members and the accountability of managers and staff members alike”. These basic notions are absent from the draft UNDT Statute.

3. The recent Administration’s A/62/782 report totally disregards the most salient jurisdictional reform proposed by the Redesign Panel, which aimed to protect human rights in the workplace and to enforce the rule of law and the basic standards of due process established by international human rights instruments.

4. This major omission from the UNDT draft Statute is a step backward and was never the subject of specific consultation with all concerned parties, including Staff Unions representing the majority of international civil servants, and Bar associations.

5. On the eve of the new justice system inception, we note with dismay that the issue of the Office of staff legal assistance (OSLA) has not yet been addressed with proper staffing and resources, thus denying the “equality of arms”  called for by the Redesign Panel. Management is creating a conflict of interest situation by leading the OSLA set up and excluding Staff Unions and Bar associations from it.
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A) Draft Statute of the new United Nations Dispute Tribunal (UNDT)

One of the most important recommendation in the report of the Redesign Panel (A/61/205) on UNDT jurisdiction is to adjudicate complaints:


“(a) (iii) …alleging prejudicial or injurious conduct that does not conform to the Staff Rules and Regulations or administrative instructions, that involves a breach of  the duty of care, the duty to act in good faith or the duty to respect the dignity of staff members, that infringes their right, including the right to equality, or was engaged in for an improper purpose, including reprisal for seeking the assistance of the Ombudsman’s office or for bringing action before the Tribunal”. (annex I of 61/205)

The Administration, in annex I of its SG report A/62/782, (art. 2.1a of the draft Statutes), has totally ignored the above provision A(iii), and proposes to maintain limited jurisdictional attributions to the UNDT restricted only to :


“an administrative decision that is alleged to be in non-compliance with the terms of appointment or the conditions of employment”.  

COMMENTS:

This SG proposal in report A/62/782 perpetuates the current flawed justice system as well as article 2 of the 1949 UNAT Statute that restricts Applications by staff members only to “the non-observance of contracts of employment…or of their terms of appointment”, and does not address the other core issues raised by the Redesign Panel. 

This omission by the Administration undermines one of the most salient jurisdictional reform proposed in the Redesign Panel Report (RPR). If approved by Member States, this omission in the proposed Statute will perpetuate the current culture of impunity and the absence of transparency and accountability in the Organization, as decried in para 13 of the RPR. The Redesign Panel repeatedly criticized the current justice system and the UNAT jurisprudence for their failure to provide “protection of individual rights, such as the right to a safe and secure workplace, or the right to be treated fairly and without discrimination” (para. 72). Panel members, right from their opening paragraphs 5-14 expressed their dismay at the absence of UN human rights, of labour rights and of universally recognized standards in the UN administration of justice: “That the administration of justice at the UN lags so far behind international human rights standards is a matter of urgent concern requiring immediate, adequate and effective remedial action” (RPR 11 in fine, and para 5 to 14). As a result, the Redesign Panel clearly requested and reiterated in its report that the new jurisdiction of the UNDT should include “the duties of an international organization to its staff”, in order to “allow… complaints with respect to conduct that is inconsistent with the duties of the organization to its staff or that infringes their individual rights” (see RPR. 77-78 and its annex I, including sub-sections A(ii) and A (iii)). In its resolution 61/261 (para 4), Member States clearly endorsed a human right and a due process approach for the new internal justice machinery, when it “affirmed the United Nations as an exemplary employer”  in the opening statement of that resolution.

In our view, this statement was meant to end UNAT’s restrictive 1949 Statutes which hampered the UNAT from investigating cases of abuses and, for the same reason, had repeatedly refused to acknowledge the application of UN labour conventions and of Human rights conventions in its rulings. It is not clear why the Administration’s report A/62/782 deviates from GA resolution 62/228and disregards this important Redesign Panel recommendation in the UNDT Statute. The grave anomalies in the current UNAT jurisdiction and in UN employment policies must be rectified. They were already denounced 4 years ago by world business leaders and civil society on the eve of their 2004 Global Compact Summit. On 23 June 2004, in its press release ORG/1418, the OSG announced hurriedly that the Global Compact Principles would “become part of the Organization’s management practices”, but the Administration has not yet acted on this commitment. The Redesign report is one more reminder that “remedial action” is urgently needed.

RECOMMENDATION

That Member States incorporate provision  A(iii) of the Redesign Panel’s Annex I, in the new UNDT Statute articles 2.1a) and 2.3b), to include complaints:


““(a) (iii) …alleging prejudicial or injurious conduct that does not conform to the Staff Rules and Regulations or administrative instructions, that involves a breach of  the duty of care, the duty to act in good faith or the duty to respect the dignity of staff members, that infringes their right, including the right to equality, or was engaged in for an improper purpose, including reprisal for seeking the assistance of the Ombudsman’s office or for bringing action before the Tribunal”.
 B- COMPENSATION LIMITS

In article 10.4b) of the draft Statute and in paragraphs 76-78 of its report, it is proposed by the SG to maintain the 2-year net base pay limit as the general rule for compensation. This rule, which was introduced some fifty years ago, is now outdated and unduly restrictive.  It is particularly unfair and violates human rights of local staff members in developing countries, where their levels of salary are not commensurate with the degree of sufferings which result from the same abuses occurring against international staff working in that same country. For example, in a case of harassment, discrimination, abusive dismissals, etc, a local staff 2-year indemnity will yield a maximum of $4-5000 in compensation, while the same abuses will yield $200,000 or more for the international staff operating in the same country. In developing countries where legal costs and expenditures to defend such abuses cases far exceeds the $4-5000 salary compensation the victim may receive, the  2-year limit in compensation appears to contradict the human rights called for by the Redesign Panel and by GA resolution A/RES/61/261. 

RECOMMENDATION.

We recommend that references to compensation limits be removed and the issue of appropriate compensation be left to the UNDT and UNAT, along with the right to order specific performance.  

C- LEGAL COSTS

The Redesign Panel report recommended in its para. 83 the payment of a staff member’s legal costs when “in the opinion of the judge, it was appropriate to have private representation”.  We continue to believe that professional representation is the best guarantee that staff will be afforded appropriate representation and that the system will function most effectively. The Administration proposes in the UNDT Statute draft Articles 10.4 and 10.5 to eliminate this Panel recommendation and to allow payment of costs only in cases where a “party has manifestly abused the proceedings”. We respectfully submit that abuse of proceedings by the Administration should not be the only ground for payment of costs, but also its errors of law and facts, like in any other Court system. Otherwise, this restriction on costs becomes an invitation for incompetence for the highly paid legal officers working for management. It contradicts the principle of due process, as well as the Redesign Panel recommendations (RPR 13 and 83) and the General Assembly resolution 61/261 calling for a professional system of justice where “equality of arms” must prevail. The proposed restrictions also undermine the most basic principle of accountability that the custom of paying legal costs, in itself, represents in any national justice system. Member States should consider payment of legal costs as a benchmark and indicator on how the new justice system performs, until the Office of Staff Legal Assistance is properly operational and staffed with competent resources to offer an equality of arms before the UNDT and the new UNAT.

RECOMMENDATION.

The Redesign Panel recommendation  (para. 83) should be maintained, such that payment of a staff legal costs will be allowed when “in the opinion of the judge, it was appropriate to have private representation”. Eventually, legal costs could be paid in line with a Schedule of Fees approved and updated by the Office of Administration of Justice, in consultation with law practitioners exercising before UNDT and UNAT. 

D- Transitional Measures Between the 2 Systems

We agree with the proposed appointment in 2009 of 3 ad litem judges (para 85 of the report) to the UNDT which, in our view, should suffice to take care of the leftover UNAT and JAB/JDC backlog of cases. The appointment of these ad litem judges can be extended further in 2010, as necessary. The Administration recognizes in paragraph 82 of its Report, that its earlier proposals on the backlog of cases were unrealistic. But some of the Administration’s new transition measures proposed are even more questionable, as they may further undermine and impose more pressure on a system struggling to preserve its image and credibility. (Ex.: in para. 94-95, the payment of additional bonuses for handling a marathon of cases appear as a purely mercantile measure, which can further damage  the image of an already dysfunctional system of justice).

RECOMMENDATION

Instead of additional funding for extra UNAT sessions, Applicants/Appellants should be permitted the choice to be heard, either by the current or by the new UNDT/UNAT system.(see BAIGO’s 1/5/08 memo). 
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