STRICTLY CONFIDENTIAL LEGAL OPINION
Note to Ms. Yuge
Contract for Mr. A. Shkurtaj 

This is further to our discussion during which you advised me of the proposal of the Executive Office to continue a contractual relationship between UNDP and Mr. Shkurtaj, after the period that his current SSA expires, in order that he would be available to the United Nations Board of Auditors during their review of DPRK. Specifically, the Executive Office is considering an arrangement for Mr. Shkurtaj to have a new under SSA for one month immediately following his current SSA contract which ends on 26 March 2007. The new SSA may be extendedif considered appropriate. During the period of the new SSA, Mr. Shkurtaj would not be required to perform any specific services for UNDP. He would therefore not need to be at the office, nor be provided with a computer, nor with email or ATLAS accounts/rights. Mr. Shkurtaj would receive remuneration at the level of his current SSA.

The present note addresses the legal and implementation aspects of the proposal, in order to provide a way forward. It is premised on the notion that Mr. Shkurtaj is to be treated in a manner that is fair and consistent with the UNDP policies and procedures, while at the same time, the Organization would not take any actions that could be misconstrued as "retaliatory" against Mr. Shkurtaj because he is a resource person for an independent review of a potentially explosive matter for UNDP. Already Mr. Shkurtaj has taken steps in a manner that OLPS views as consistent with someone who would claim to be a "whistleblower" facing "retaliation".

I There is no legal impediment to continuing a contractual relationship with Mr. Shkurtaj under SSA.

The proposed new contractual arrangement for Mr. Shkurtaj is within the overall maximum time period for SSA and therefore he can have a new SSA to cover the period 27 March (date from expiry of current SSA) to 26 April 2007. As this would be a new SSA under different management within UNDP and not an extension of previous services, I would not consider the need to accumulate contract amount for threshold purposes requiring ACP review and CPO decision.

It is UNDP standing financial policy that UNDP only makes payment for services rendered. In the present case, UNDP is not asking Mr. Shkurtaj to perform any specific function other than to be available to the UN Board of Auditors for their review of DPRK. While there are no specified hours or deliverables, it is considered entirely appropriate nevertheless to remunerate Mr. Shkurtaj since UNDP would be paying him to be available at the convenience of the audit review, i.e., in the interest of the Organization. In return, Mr. Shkurtaj would be expected to be available at any time for the review and therefore not take on any other employment during this period.

II. No issue to end current SSA.

As an individual independent contractor, Mr. Shkurtaj cannot make any claim that he has a right to a continued contract with UNDP. The terms and conditions of his service with UNDP are defined by that SSA which states the duration for the agreed services. Moreover, UNDP may terminate the contract at any time prior to its end at UNDP's convenience upon giving notice. Finally, I am not aware of any evidence that

UNDP made any statements or took any actions upon which Mr. Shkurtaj could claim to rely or have relied to his detriment and which could be regarded as a binding commitment to continue his contract beyond 26 March 2007.

It is my understanding that his contract has not been renewed because certain of his activities have been completed while other activities no longer have funding. I understand that CBS has confirmed that new funding recently approved by the Executive Office has no bearing on the functions performed previously by Mr. Shkurtaj. I also have noted that CBS has advertised for certain new posts, but a preliminary review of the job descriptions demonstrates that the functions are sufficiently different from what Mr. Shkurtaj has been doing. The manager of CBS is documenting these elements in a separate "Note to File.

III
Considerations in Implementing this Proposal

The proposal of the Executive Office can be implemented through a new SSA (not extension) to Mr. Shkurtaj. The SSA should not be managed by CBS, since CBS has no connection to the activities for which the SSA is being offered. Since the SSA relates to the audit review of DPRK, the SSA could be managed by the BOM Directorate. Funding could come from the resources in UNDP that I understand are being set aside to support the audit review.

The terms and conditions, as outlined above, relating to the reason for the SSA should be stated as follows under the heading "Work Assignment" of the SSA contract:

This contract is for the period 27 March 2007 – 26 April 2007 and for the purpose offacilitating the audit review of DPRK by the United Nations Board of Auditors by making the services of the consultant available as a resource for the review, given his prior service with UNDP at the DPRK Country Office over the period 2004-2006. The arrangement may be extended as appropriate to the work of the audit review. The consultant shall, during the period of the contract, make known to UNDP and to the UN Board of Auditors his contact details and be available as requested by them. In this respect, the consultant cannot undertake any other employment or consulting services that would interfere with his ability to be available for this important review. The consultant is expected to stay in New York unless other arrangements are made to the satisfaction of UNDP and the UN Board of Auditors, it being understood that any travel for personal purposes would be at consultant's own expense. The consultant shall not need from UNDP any office, computer or communications facilities, equipment or

accounts, except upon request by the UN Board of Auditors during the specific times they would need access to the consultant.

Mr. Shkurtaj will be paid according to the same rate as his current SSA, which is $530 per day.

There is an issue concerning the timing of transmission of this new arrangement and the subsequent actions to implement the SSA. I am concerned about what actions Mr. Shkurtaj is or may be contemplating in preparation for the UN Board of Auditors and the extent to which a decision which closes him out of email, etc, the office, his office computer, etc would impact or precipitate other actions he would take, both prior to and after March 26th when his current contract ends. Additionally, the various steps UNDP takes will need to be in a manner that does not fuel any perception ofketaliation , investigation tampering, etc.

It is therefore suggested:

a. BOM Directorate formally offers the new SSA terms to Mr. Shkurtaj as soon as possible.

b. If Mr. Shkurtaj is to be informed that since he will not need any UNDP equipment after 26 March, that he should arrange to remove any personal information from the UNDP computer at his disposal prior to 26 March, as well as remove and provide to the Board of Auditors anything he believes necessary for the work of the audit review.

c. Closer to 26 March, if Mr. Shkurtaj indicates that there is information on his computer that is essential to the audit review and that he has not removed or will not remove, Mr. Shkurtaj will be asked if he would like the information preserved. If he indicates "no", then that should be recorded in writing and the equipment will be turned over to UNDP "as is". If he indicates that he would like the information preserved, then OAPR will be called to make a copy of the hard disk of the computer in Mr. Shkurtaj's presence for handover to the UN Board of Auditors. Such an action would protect UNDP from any potential later claim that it tampered with the files. OAPR is prepared to take this step when so requested.

d. Mr. Shkurtaj should be treated in the same manner as any other SSA holder, per the "Policy on Use of Information Communication and Technology Resources", and have his UNDP email account maintained for two weeks after the termination of his current assignment (26th March) (see Policy at para 2.1.1.). Nothwithstanding language to the contrary in the Policy, it is not possible for UNDP to restrict his use of email as read-only.

e. Arrangements should be made to receive his contact information in order to facilitate access by UN Board of Auditors.

